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Triple Talaq falls under the following WUNRN Juridical Aspects:

A. The inadequacy of general instruments with universal character

B. Contributions of Specific Instruments

Triple Talaq falls under WUNRN Factual Aspects:

A. The persistence of cultural stereotypes prejudicial to women

1. General Considerations

3.  Religious extremism

C. Status in the family

1. Practices linked to marriage, divorce, polygamy

4. Inheritance and Property

F. Social Disqualification

2. Prohibition from performing some functions.

III. Conclusions and Recommendation

     There is a phenomenon occurring in India at this very moment with the use of three words that torment, create fear and are misused against Muslim women by their husbands, creating such an outcry it is difficult to not find an article in an Indian newspaper almost every day about Triple Talaq.  Triple Talaq is a form of divorce that is practiced only amongst Muslims and only the husband can say to his wife, instantly divorcing her and many times leaving her destitute.  As an example, a man, who maybe does not like his wife’s dinner, or a comment she has made to him, can utter, “Talaq, talaq, talaq,” and he will consider the marriage completely over.  However, the issue here is that the proper form of Talaq allowed within the realm of Islamic Law and that is sanctioned in the Qur’an and the Hadith, (Traditions revealed from the Prophet Muhammad), do not allow for this form of divorce.  As Sona Khan writes on the use of Triple Talaq in India in a very recent article from Express India, The Indian Express Group, “[Triple Talaq is a] social evil and not [an] Islamic practice and only continues to be propagated because of the ignorance of community leaders as well as the community as a whole.”
  

     Triple Talaq is allowed in many other countries as well—Algeria, Iran, Bangladesh, Pakistan, Egypt, Philippines, Malaysia, Morocco, Sri Lanka, Sudan, Gambia, and Nigeria all recognize Talaq.  Indonesia, Tunisia, Tanzania and Yemen do not recognize Talaq at all.  India seems to be struggling immensely with Triple Talaq, and in fact, it is so out of control that husbands are even Triple Talaqing their wives by email, text message and cell phone, and women are avoiding the threat of this by not answering their phones when their husbands call.
  The practice of Triple Talaq by post is very popular in India as well.  In the book, Knowing Our Rights—Women, Family Laws, and Customs in The Muslim World, released by Women Living Under Muslim Laws in 2003, this form of Triple Talaq is explained.  

     The cultural diversity of the Muslim community in India means that Talaq   

     practices differ from community to community, although ‘Triple Talaq’ is 

     uniformly recognized.  Talaq by post has recently become popular.  In this 

     practice, a wife is sent to her natal home where she will receive a postal 

     talaqnama, which may mention the reasons for divorce.

(For more information on Triple Talaq and issues concerning Muslim women worldwide, go to Women Living Under Muslim Laws at http://www.wluml.org/english/index.shtml.)

In many cases, if the woman has been Triple Talaqed outside her home, she is unable to go back to her home and retrieve her belongings, essentially leaving her destitute if she has no family to help her.     

     What of women’s rights when referring to divorce?  Are woman allowed to Talaq their husbands?  Or maybe the question is, does she have any rights whatsoever in her marriage?  What do both the Qur’an and Hadith actually say about divorce and in respect to women in general?  There are many factors to consider here.  When referencing the law in India which is obviously a large factor in this issue, one must remember that at one time Colonial Law ruled India, and as we will read, colonial law still affects both civil and Islamic Law in India today.  With that, colonial law also oppressed women, and the oppression of all East Indian women continues to this day as well.  And, as many are aware, Muslims are struggling all over the world at this time in history to create and comprehend a woman’s place within the religion of Islam, and how to establish her as an equal partner, not only in marriage, but in all aspects of Islam.  Triple Talaq is a cultural, oppressive form of emotional abuse toward Muslim women that is not sanctioned in the Qur’an but stems from ancient and contemporary practices.  This paper will explore the roots of Talaq, the basic laws surrounding Muslim marriages in India, what Islamic Law states about the use of Talaq including what the Qur’an and Hadith say about divorce, and what actions are taking place to ban the use of Triple Talaq in India.  Also, this paper will explore, what, if anything, can be done to insure that Muslim Women in India obtain and keep their basic human rights and the dignity they deserve.  

The Meaning of Talaq in Islamic Law and Culture

     First, we must first examine Talaq and its customary, overall practices.  In the book, Women in Muslim Family Law, written by John Esposito, there is a comprehensive section on Muslim divorce.  The word Talaq is derived from the root tallaqa, which means, “… to release a human being from any obligation incumbent upon him.  It signifies one spouse’s release of the other spouse from the marriage bond, whether by repudiation or legal process.”
  There are several categories of divorce in Islam.  However we will just look at two—Talaq proper and Talaq al-Tafwid.  

     Talaq proper gives the male in the marriage the blanket right to divorce his wife.  With a pronouncement of Talaq, he is saying that the marriage is completely dissolved.  This pronouncement, however, can be revocable or irrevocable.  Muhammad, the Prophet of Islam, did not approve of divorce, so in reality the revocable form of divorce is considered to be the form that is most approved of and desired.  There are two forms of Talaq proper—Talaq al-sunnah, which is in conjunction with the Prophets teachings, and Talaq al-bidah, which does not follow the Prophet’s teachings.  Within the realm of Talaq al-sunnah, there are two other categories—Talaq al-ashan and Talaq al-hasan.  

     Talaq al-ashan is considered the most proper way to divorce and in reality, takes the longest to complete.  Talaq al-ashan must take place when a woman is in her time of purity, (not menstruating), known as tuhr.  The husband pronounces Talaq only once and he then must abstain from sexual intercourse during the waiting period of usually three menstrual periods, called the Iddah.  Iddah is not only used to determine if the divorce is indeed what is desired, but is also carried out to determine the wife is not carrying a child.  “This pronouncement is revocable (by words or conduct, as, for example, resumed cohabitation) during the whole period of Iddah.  This restriction [provides] a considerable period of time for the husband to reconsider his decision…”
  This form is also approved because it provides kindness and fair treatment of the wife during a difficult time.  Talaq al-hasan is not approved of as much as the ashan method, but nonetheless, is sanctioned in the Qur’an.  Talaq is stated three times to the wife, each during her tuhr.  The third pronouncement of Talaq is irrevocable and completely dissolves the marriage, yet the first two pronouncements can be revocable.  With the third announcement Iddah is required and sexual intercourse is not allowed.  

     There are two forms of Talaq al-bidah as well.  

     The first form … consists of three declarations of divorce occurring at one time.  

     The ‘triple declaration’ is made during a single tuhr by pronouncing one sentence, 

     ‘I divorce you thrice,’ or three separate sentences, ‘I divorce you; I divorce you; I 

     divorce you,’ [‘Talaq; talaq; talaq’] irrevocably dissolving the marriage.  The 

     second version … consists of one irrevocable declaration.  The single 

     pronouncement can be made in oral or written form during a tuhr or even at 

     another time.  At the moment of pronouncement or at writing of the divorce, the 

     marital tie is immediately severed.

Since both of these forms of Talaq al-bidah are irrevocable and were not approved by the Prophet, and they are not the appropriate forms of dissolving a marriage within Islamic Law.  As we will read from verses in the Qur’an and excerpts from the Hadith later in this paper, this type of dissolution of marriage is not mandated by these holy texts.  The question is then, why is this unauthorized form of divorce so widely accepted amongst Muslim husbands throughout India?

     One very important note before we move on is that wives are able to Talaq their husbands—with the permission of the husband, that is.  This is called Talaq al-tafwid, which means delegated divorce.  This power can only be given to the wife with the husband’s permission, either in their marriage contract, or by his word.  There are several aspects to Talaq al-tafwid, with conditional and unconditional provisions—unconditional being the most desired as the woman has the same unilateral right as the man to dissolve a marriage.  In the conditional Talaq al-tafwid, the woman has the right to pronounce divorce usually only if her husband breaks a condition in their marriage contract.  Furthermore, Talaq al-tafwid is not always recognized as being revocable.  “Although talaq by a man is usually revocable, the various schools of Muslim jurisprudence are not clear about the revocability of Talaq tafwid—that is whether or not it is revocable, and if so, by whom.”
  Again, there are many aspects of Islamic Law contained in the Qur’an and the hadith that will be explored later to better understand how Talaq is sanctioned within this context.   

From a Human Rights Perspective

     Clearly some very basic human rights of Muslim women in India have been and are violated by the use of Triple Talaq in India.  When referencing the brief format of the United Nations Declaration of Human Rights, in Articles 2-7 it states, 
     Everyone is entitled to all the rights and freedoms set forth in this declaration, 
     without distinction of any kind, such as race, color, sex, language, religion, 
     political or other opinion, national or social origin, property, birth or other 
     religious status ... Everyone has the right to life, liberty and security of person … 
     No one shall be subjected to torture or to cruel, inhuman or degrading treatment or 
     punishment … Everyone has the right to recognition everywhere as a person 
     before the law … All are equal before the law and are entitled without any 
     discrimination to equal protection of the law …

Furthermore, Article 16, 1 states, “Men and women of full age, without any limitation due to race, nationality or religion, have the right to marry and to found a family.  They are entitled rights as to marriage, during marriage and at its dissolution.”  Lastly, Article 17, 1-2 states, “Everyone has the right to own property alone as well as in association with others.  No one shall be arbitrarily deprived of his property.”
  
(For further information and the full official text of the United Nations Declaration of Human Rights go to http://wunrn.com and look under Reference Documents.)

     When viewing the United Nations Declaration of Human Rights in its entirety, clearly the mention of women and their rights, especially when referencing oppression due to religious and cultural practices, is not mentioned at all.  However, the 1981 declaration does somewhat clarify the rights of people under religious belief, but does not address the underlying issue of religion used as a reason to deny basic human rights.  

     In order to contextualize my questions, we now turn to a brief history if India—including a short review of law in India, that of both secular law and Islamic Law, and the religious extremism that accompanies this history and these laws.  Furthermore, the laws and practices of marriage and divorce for Muslims need to be understood and clarified as well. 

     Also as a reminder, there is a very large Muslim population living in a non Muslim country practicing Islamic Law.  One might consider this to be a key issue in India, when referring to Muslim women and their rights in marriage and divorce.  Historical Colonial Law and India’s current secular law are large contributors to the consistent misunderstandings about the use of Triple Talaq and Muslim women’s rights in India. 

Civil Law Versus Islamic Law in India

     India’s current secular laws are at odds with classic Islamic Law, as John Esposito writes in Women in Muslim Family Law: “Unlike most Muslim majority countries, registration of Muslim marriages and divorces with civil authorities is not currently a requirement in India.”
  Without the registration under India’s Special Marriage Act of 1954, marriages are rendered religious rather than secular.  This subsequently creates fewer rights for the couple than if they had registered, especially for the woman when it comes to serious marital issues such as divorce.  Without registering, the door is left open for the husband to utilize his perceived unilateral right in the pronouncement of divorce as well.

     Another issue when faced with Islamic Law verses Civil Law is how the law is viewed overall and addressed within the religion of Islam and how Muslims practice the law depending on where they live.  Islamic Law, or Shari’a, is derived from the Qur’an and the Hadith.  The Qur’an is considered to be direct revelation from God through Muhammad, the Prophet of Islam.  The Qur’an contains Meccan Surahs that were revealed from the year 611 A.D to the year 622 A.D.  The Medinan Surahs were revealed from the year 622 A.D until Muhammad’s death in the year 632 A.D.  The Hadith are traditions, revealed by Muhammad, not God, but are considered divine since Muhammad was the Prophet.  It is important to note that Hadiths are  described as authentic, inauthentic, or even weak, depending on who they came from.  For instance, Abu Bakr, the first Caliph after Muhammad’s death, heard something the Prophet said about a certain subject, and then he later was asked something on that same subject.  Abu Bakr then told that person what the Prophet said, and so on.  Eventually, the Hadith had a chain of reputable references that could be trusted and relied upon to reference when dealing with issues within Islamic Law.  On the other hand, there are Hadiths that do not carry such a strong lineage, if you will, so therefore they can be considered inadequate or weak.  Regardless, the Qur’an and the Hadith are viewed by many Muslims worldwide as the ruling law over that of secular law.  Therefore, as Esposito writes, “Some have argued that religious law, by its inherently divine nature, overrides and supersedes any man-made law.”
  As we will read in later Surahs from the Qur’an and also read from the Hadith, divorce is sanctioned, but within the juridical context.  When referring to divorce in Islamic Law, many verses are cited improperly or are referred to out of context when it comes to declaring divorce.  This is a form of religious ignorance and extremism that must be recognized.

     Within Muslim marriages in India there are also several aspects that need to be addressed when referring to dowry, dower (mahr) and maintenance.  There are several areas of marriage, divorce and the rights of women covered in both Esposito’s book and in Women Living Under Muslim Laws, but we will only contend with the most important aspects that deal with women and their rights when Triple Talaq is in question.  In India, for all marriages, all demands for dowry, “… [are] a cognizable, non-bailable offence.”
  This law was established back in 1961 under the civil Dowry Prohibition Act.  The issue with dowry in Muslim marriages however, is that there is a practice called dower, or Mahr.  Mahr is essentially a payment that the wife receives from her husband for the marriage to go forth.  “Another right granted to the woman as a result of Quranic prescription is her right to dower (mahr), intended to safeguard her economic position after marriage.  Dower is considered to be essential in every marriage contract.”
  Mahr can consist of money, land, jewelry and clothing, and could even be the reciting of an ayat (verse) from the Qur’an.  The value of mahr is personal and can range from vast sums, to symbolic amounts.  Mahr was exempted from India’s 1961 Civil Act because it is prescribed in the Qur’an, therefore making it a religious practice, as well as the fact that mahr is actually the wife’s property, given to her by the husband, unlike a dowry which is given by the bride’s family to the husband’s family.  Dower can also be very beneficial because at the dissolution of marriage, the husband is required to pay the wife the full amount of the dower.   

     After the husband has pronounced Talaq he is obligated to pay maintenance to his wife and children for the period of Iddah.  “… if [the wife] ceases to menstruate before the completion of [Iddah], the wife is entitled to maintenance until she completes three menstrual cycles.  If the husband refuses to pay maintenance, the wife has the right to sue for it.”
  When considering maintenance and mahr there are a couple of issues surrounding the practices of both, especially the practice of mahr in India today, that need to be addressed.  First, as Esposito states, most women do not even collect their mahr, even at the time of their husband’s death and it is considered merely a paper transaction.  Second and most important, “[In India]… the exemption of mahr from the Dowry Prohibition Act led to the declaration according to the Criminal Procedure Code of 1973 that payment of the deferred portion of mahr upon divorce exonerated the Muslim husband from his liability under Islamic Law to provide the wife with maintenance during Iddah.”

     One case that changed the way maintenance in India is viewed was the case of Shah Bano v. Ahmed Khan Mohd, AIR SC 945 (1985).  In this case, Mohd argued that his payment of maintenance should not have to last longer than the required period as prescribed in the Qur’an.  However Bano’s defense argued that Indian Civil Law required a longer period and since Bano was left destitute because she had no other means of monetary support, the husband was responsible.  The Chief Justice of the Supreme Court ruled in her favor and cited the Criminal Procedure Code, Section 125, which enforced that Mohd pay maintenance since Bano had no means to support herself, so he was therefore responsible.  “The Chief Justice stated that this provision was keeping with the spirit of the Qur’an, which enjoined a man to look after his wife.  The judgement also asserted the primacy of the Constitution as applicable to all citizens, over personal religious codes.”
  As one can imagine this created quite a bit of angst amongst Muslim men.  There were arguments that Civil law cannot and should not mix with religious law, and those that supported the ruling, reminded all that the husband is, as sanctioned in the Qur’an, responsible for his wife.  However, in the end, the ruling was overturned and Shah Bano did not receive extended maintenance.  With the outcry, the Muslim Women Protection of Rights on Divorce Act of 1986 was ratified and then in 1988, Bill No. 83 amended that act.  

     In response to male concerns about potential abuses of extended maintenance, 

     the amendment specified that maintenance owed by the husband ceases at the end 

     of the women’s waiting period unless she has children under the age of two.  Also 

     in response to concerns about potentially having to pay maintenance to a wife 

     who initiated the divorce, the amendment specified that, in cases where the 

     woman initiates the divorce, the terms the husband and wife agreed to at the time 

     of the divorce are to prevail over any laws.

One can not only see the struggle between civil and religious law in this amendment, but also it is apparent that this judgement is not favorable to women, and does not look at the social justice issue of Triple Talaq, but instead just added more layers to an already difficult issue. 

Religious Law in Islam

     As aforementioned, all of the laws surrounding marriage and divorce in Islam are sanctioned by the Qur’an or the Hadith, and Islamic Law stems from these two sacred texts.  In the book, The Position of Women in Islam, A Progressive View, Mohammad Ali Syed explains the very important role that both the Qur’an and the Hadith play in comprehending the law in Islam.  “Both the Qur’an and the Hadith made it absolutely clear the Qur’an was the supreme and ultimate authority and a guide for all Muslims in all matters.  The authority of the Hadith is next to that of the Qur’an.”
  It is also important to note that the Hadith is used as an essential supplement when the Qur’an is silent on an issue.  In India, not only is Islamic Law in practice, but civil law as well.  We have also learned that it seems there are several grey areas as to marriage contracts, the practice of Triple Talaq, and the validity of such claims by Muslim husbands.  This leaves one asking, what does a woman do when she has been Triple Talaqed?  Does she turn to an Islamic court?  Does she, or maybe the bigger question is, can she turn to a civil court?  We also read from Sona Khan who reminds us that the practices within the Muslim population in India vary from community to community as well.  Also, it must be considered that there are several schools of law in Islam.  We cannot explore all of these schools in this paper, but a quick mention is required to understand the complexity of the issues surrounding Islamic Law and its practices.  
     There are four main schools of law that stem from great leaders (known as Imams) from the eighth and ninth centuries AD or the fourth century AH.  Abu Hanifa (d. 767), founder of the Hanafi school; Malik ibn Anas (d. 796), founder of the Maliki school; Muhammad ibn Idris al-Shafi (d. 820), founder of the Shafii school; and Ahmad ibn Hanbal (d. 855), founder of the Hanbali school.
  All of these schools are Sunni schools of law that are still practiced throughout the world today.  Also during this period of development of the Sunni schools of law, the Shi’is developed their own Shari’a, as well as a legal system of their own.  As one can imagine, in a country such as India where there are millions of Muslims living, all under different schools of law, both Sunni and Shi’i, the mix of civil law and religious law, plus understanding which law is practiced and what that law allows in terms of divorce, must be very confusing.  This creates a situation which may not fit everyone’s needs and desires for a fair outcome.  How can this type of situation be governed in an adequate manner?   

     Enter the All India Muslim Personal Law Board (AIMPLB).  The AIMPLB was established when the Government of India was passing several civil laws that might, in the Muslim’s eye, subvert the practice of Shari’a. Examples of this would be the aforementioned Dowry Prohibition Act that could have affected the practice of Mahr, and as we read was not included since it is considered a religious practice, sanctioned in the Qur’an, rather than a secular practice.  This movement for enforcement of civil law upon Muslims in India was looked upon by many in the Islamic communities as a conspiracy and as oppressive.  Therefore, the Indian Muslim communities from many schools of thought came together to form the All India Muslim Personal Law Board in 1973.  The purpose of the board is to monitor all Islamic Law practices throughout India and to step in to consider any issues related to the jurisprudence of the Islamic communities.  This is especially important when dealing with issues that cross boundaries with the civil laws enforced in India that affect Muslims in any way.  Later we will examine what the AIMPLB is doing with regard to Triple Talaq.   

(For more information on the All India Muslim Personal Law Board, go to http://www.aimplboard.org/.)

The Legacy of Colonization

     Besides battling the impingement of civil law in India, Muslims also face a broader challenge.  Great Britain colonized India from the year 1857 until the partition in 1947, and the laws at the time of colonization affected all Indian Muslims.  This has led to an existing impingement of rights of Muslim women in India that still exists to this day.  There are quite a few examples of women struggling to retain their rights under Islamic Law and dealing with India’s civil law code, old and new, and how the affects of colonization and the laws established still carry over.  A prime example of this is mentioned is Knowing Our Rights and deals with the right of women to exercise Talaq-al tafwid.  Interestingly enough, since the sixteenth century, Talaq al-tafwid has been a recognized form of dissolution of marriage in the Indian subcontinent.  One can even find details and historical documents condoning the practice in the Hanafi texts of the local communities.  However, 

     … the colonial courts in India staffed by judges obviously influenced by Anglo-

     Christian ideas of marriage, were uncomfortable with such a concept.  They 

     insisted that the delegation was valid only if the specified conditions under which 

     the wife was authorized to pronounce talaq were ‘reasonable’ and not contrary to 

    ‘public policy.’  They also required that the option not be absolute or      

     unconditional.
  

One can only imagine how frustrating and oppressive this must have felt to Muslim women in India—that an Anglo-Christian judge was dictating to them what they could and could not do with their personal lives, although their rights were clearly laid out in the Islamic Law texts and had been for centuries.  Incidentally, Indian courts have changed their views and as recent as 1992 women are acknowledged as having the rights and power to govern their own marital relations.  
     A real issue of Islamic Law practiced in a country such as India, considered the largest democratic country on the planet, deserves a great amount of attention, is that  the laws, both religious and civil, carry a lot of residual affects, especially for women on several matters.  In a personal exchange by email with John Esposito, author of the book I have referenced, Women in Muslim Family Law, also a Professor at Georgetown University and the Founding Director of the Prince Alwaleed Bin Talal Center for Muslim-Christian Understanding, I asked him about the effects of colonization on Muslim women in India overall and he wrote this.  “Ironically, European law, not only its content but the notion of one fixed code or law, often deprived Muslims of the diversity of the traditional Islamic System in which there were multiple law schools and judges could follow, pick or choose, which opinions to follow.”
  

Women’s Rights in The Qur’an and The Hadith

     It is an assumption by many that women have no rights in the religion of Islam and that this lack of status is sanctioned in the Qur’an.  This is not entirely accurate.  For the most part, the Holy Qur’an contains more rights for women than the Holy Bible.  As for verses surrounding the use of Talaq, marriage and divorce, there are several that we will now examine.  These are all contained in the Medinan Surahs, as well as in several Hadiths that address these aspects as well.

     Beginning with Creation in the Qur’an, which portrays that men and women are created at one time, therefore establishing their equality.  Surah 39:6 states, “He created you from a single soul; then out of it, He made its mate, and brought down for you of the cattle eight pairs.  He creates you in your mothers’ bellies, one creation after another, in three shadows of darkness.  That indeed in Allah, your Lord.  His is the dominion; there is no god but He.  How, then, are you diverted?”
  It is very clear by this verse and several other verses in the Qur’an, (see Surahs 4:1, 7:189, 30:21, and 42:11 for more examples), that women were created at the same time as men, therefore making them equal from the very beginning of time.  Syed reminds us that, “… God never intended to begin the creation of human kind with a male and the Qur’an never refers to the origin of the human race with Adam … Equality of men and women is emphasized by the Qur’an in all matters relating to the creation of mankind.”

     There are several Surahs that address marriage rights and the dissolution of marriage.  One aspect is very clear—marriage is desirable and divorce is frowned upon.  In fact, “The only permissible sexual relationship under Islamic Law is through marriage.  Both the Qur’an and the Hadith prefer marriage to celibacy.”
  A prime example of a Surah in the Qur’an that shows the attitude toward marriage (see Surahs 25:54, 7:189, 42:11, 24:32 and 4:25 for more examples), is Surah 30:21.  “And of His signs is that He created for you, from ourselves, spouses to settle down with and He established friendship and mercy between you.  There are in all that signs for a people who reflect.”
  

     The position of husband and wife in the Qur’an and Hadith has a very important place.  In the Hadith especially, there are several verses that are quite beautiful and portray the Prophet’s attitude toward marriage.  For my Hadith source, I have utilized Mohammad Ali Syed’s book, The Position of Husband and Wife in Islamic Law, where he refers to several Hadiths on the subject of marriage and divorce.  “The Most excellent of you is he who is best in the treatment of his wife. (M 13:11) … O my people!  You have certain rights over your wives and your wives over you…They are the trust of God in your hands.  So you must treat them with kindness. (M 15:19).”
  In the Qur’an there is one verse in particular that is considered important when portraying how marriage and relationship should be between a husband and wife, yet this particular verse is definitely negative and shows favor towards the husband.  One can also see the difference in attitude between the Hadiths above and the verse here, Surah 4:34, which states, 

     “Men are in charge of women, because Allah has made some of them excel the   

     others, and because they spend some of their wealth.  Hence righteous women are 

     obedient, guarding the unseen which Allah has guarded.  And those of them that 

     you fear might rebel, admonish them and abandon them in their beds and beat 

     them.  Should they obey you, do not seek a way of harming them; for Allah is 

     Sublime and Great!”
  

     One might read this last ayat from the Qur’an and find it confusing, so an explanation of the chapter entitled Surat An-Nisa is needed.  This chapter, which means “The Women,” deals specifically and extensively with women and their rights and with such aspects as wearing the hijab, to marriage and divorce.  It is the second longest Surah in the Qur’an and it is a Medinan Surah.  Although this translation is somewhat grim, one can find other translations as well.  In a Marmaduke Pickthall interpretation of Surah 4:34 it says, 
     Men are in charge of women, because Allah hath made the one of them to excel  

     the other, and because they spend of their property (for the support of women).  

     So good women are the obedient, guarding in secret that which Allah hath 

     guarded.  As for those home ye fear rebellion, admonish them and banish them to 

     beds apart., and scourge them.  Then if they obey you, seek not a way against 

     them.  Lo! Allah is ever High, Exalted, Great.

(Surah 4:34 is considered to be one of the most misinterpreted ayats in the Qur’an.  More information can be found at www.crescentlife.com.)
     There are two Surahs in the Qur’an that specifically prescribe divorce and how divorce should be handled. Surah 2, Surat Al-Baqarah, The Cow, and Surah 65, Surat At-Talaq, The Divorce.  Below are the main verses addressing divorce in both of these Surahs and are all translations from Majid Fakhry, An Interpretation of The Qur’an.

· “Allah will not take you to task for what is not meant in your oaths; but He will take you to task for what you mean in your hearts.  Allah is forgiving, Clement.” (2:225)

· “Those who swear not to approach their wives should wait for four months; then if they change their minds, Allah is forgiving, Merciful.” (2:226)

· “If they resolve in divorce, Allah is All-Hearing, All-Knowing.” (2:227)

· “Divorced women should keep away from men for three menstrual periods.  And it is not unlawful for them to conceal that which Allah has created in their wombs, if they truly believe in Allah and the Last Day.  The husbands have the right in the meantime to take them back, should they seek reconciliation; and women have rights equal to what is incumbent upon them according to what is just, although men are one degree above them.  Allah is Mighty, Wise.” (2:228)

· “Divorce may be pronounced twice.  Then they [women] are to be retained in a rightful manner or released with kindness. And it is unlawful for you [men] to take back anything of what you have given them, unless both parties fear that they cannot comply with Allah’s Bounds.  If you fear that they cannot do that, then it is no offence if the woman ransoms herself.  Those are the bounds set by Allah.  Do not transgress them.  Those who transgress the bounds set by Allah are the wrongdoers.” (2:229) 

· “If he divorces her, she shall not be lawful to him again until she has married another husband.  If the latter divorces her, then it is no offence if they go back to each other, if they both think that they shall keep within Allah’s Bounds.  Those are Allah’s Bounds which He makes clear to men who have knowledge.” (2:230)

· “If you divorce [your] women and they reach the end of their waiting period, retain them in an honourable manner or release them in an honourable manner.  Do not, however, retains them for the sake of causing them harm and in order to commit aggression.  Whoever does that shall do wrong to himself.  Do not make a mockery of Allah’s Revelations; and remember that Grace Allah bestowed upon you, and the Book and the wisdom he has revealed to you in order to admonish you.  Fear Allah and know that He knows everything.” (2:231)

· “If you divorce your women and they reach the end of their waiting period, do not prevent them from marrying their [former] husbands if they agree among themselves in a rightful manner  With this are admonished those who believe in Allah and the last day; it is better and more decent for you.  Allah knows and you do not.” (2:232)

· “Mothers shall suckle their children for two whole years; [that is] for those who wish to complete the suckling.  Those to whom the children are born shall maintain and clothe them kindly…” (2:233)

· “Divorced women should be provided with an affordable provision.  This is incumbent on the righteous.” (2:241)

· “O Prophet, if you divorce your women, divorce them when they have completed their menstrual period.  Calculate the period and fear Allah, your Lord.  Do not drive them out of their homes, and let them not go out, unless they have committed a manifest foul act.  Those are the bounds of Allah.  He who transgresses the bounds of Allah has surely wronged himself.  You do not know, Allah may perhaps bring about something new after that.” (65:1)

· “Then, when they have reached their term, retain them honourably or part with them honourably, calling two just witnesses from among yourselves.  Administer the witnessing to Allah Himself.  By that is exhorted whoever believes in Allah and the Last Day.  He who fears Allah, He will grant him a way out;” (65:2)

· “And He will provide for him from sources he could never conceive.  He who puts his trust in Allah, Allah will be sufficient unto him.  Allah shall attain his goal.  Allah has meted out a message for everything.” (65:3)

· “As for those of your women who have despaired of menstruation, if you are in doubt, then their term shall be three months; and those too who have not menstruated yet.  As to those women with child, their term shall be upon delivering their burden.  He who fears Allah, Allah will grant him relief in his affair.” (65:4)

· “That is Allah’s command, which He has sent down to you; and he who fears Allah, He will acquit him of his sins and amplify his reward.” (65:5)

· Put them up where you are lodged according to your means, and do not badger them so as to make life difficult for them.  If they are with child, support them until they deliver their burden; and if they suckle for you, then pay them their wages.  Confer with each other honourably; but if you are at odds, let another woman suckle him.” (65:6)

· Let the man of means spend out his means, and he whose provision has been constricted, spend out of what Allah gave him.  Allah does not charge any soul except with what He gave it.  Allah will cause relief to follow every hardship.” (65:7)

     There are several aspects that must be addressed in regard to these Surahs.  First, all of these Surahs clearly lay out what is acceptable in the dissolution of marriage and what is not.  Surah 2:227-228, prescribe the waiting period, Iddah, and the fact that the husband can take his wife back if he so chooses.  Yet, what is also important to remember is that Arabic is multivalent.  The poetry of the Qur’an is dense and cannot successfully be translated into only one, flat dimension.  Therefore there can be several competing translations of the same Surahs as we witnessed above with Surah 4:34.  In Esposito’s book, he uses an almost completely different translation than the one above.  Esposito’s source for the Qur’an is Majid Fahkry’s, The Qur’an: A Modern English Version, and Surah 2:228, as this version has it states, “Divorce may be pronounced twice.  Then they [women] are to be retained in a rightful manner or released with kindness.  And it is unlawful for you [men] to take back anything of what you have given them.”
  As one can read, the version Esposito references prescribes the pronouncement of Talaq whereas the version I referenced above, does not.  The ending however is the same, allowing for the husband to take back his wife if he so chooses.  As Esposito also points out, the version he uses in his book protect the wife more so than the other.  “The third pronouncement is irrevocable to prevent the practice of divorcing a wife and then taking her back several times in order to induce her to purchase her freedom by relinquishing her dower (mahr) or making some other financial sacrifice.”
  Furthermore, Esposito’s book also contains a different translation for Surah 2:227.  Above, the Surah simply states that if the couple resolves in the divorce, this is a good thing.  Whereas, the translation that Esposito uses states, “And women have rights equal to what is incumbent upon them according to what is just.”
  This Surah, as Esposito also feels, suggests that the wife also has rights in regard to declaring Divorce, Talaq-al-tafwid.  With all of these different translations of the Qur’an, it means women’s rights are often and will continue to be called into question.  Furthermore, it seems that it is as  important as ever to have qualified women who are experts in Qur’an and jurisprudence in such circumstances.  
     Lastly, Surah 2:233 guarantees the wife maintenance, either for the three month waiting period of Iddah, or if the wife has a child during the suckling period.  One real issue with the use of Talaq is the question of whether there needs to be witnesses or not, and Jurists around the globe disagree on this matter.  However, as we read in Surah 65:2, there needs to be two witnesses called forth to agree that Talaq was stated.  

     The Hadith very much prescribes what the Qur’an prescribes about the subject of divorce, and as written above, the Hadith supplements the law sanctioned by the Qur’an by reiterating the laws of divorce.  In Hadith (7/129) it states, 

     Abdullah ibn Umar said that he had divorced his wife while she had her period, 

     and this happened during the Prophet’s lifetime.  Abdullah’s father, Umar, asked 

     the Prophet about this, and he was told by him: ‘Order your son to take back his 

     wife and to retain her until she is clean [from her period].  Then, when she has her 

     period again and is clean again, if he wishes, he may retain her after this, and if he 

     wishes, he may divorce her, before he touches her.  This is the waiting-period 

     ordered by God for the woman who is to be divorced.’
  

     What is most important here is that no where, in the Qur’an nor the Hadith is Triple Talaq recognized, practiced or legitimatized.  In fact, with what we have just read, it is very clear that there is a distinct waiting period, a chance to revoke the Talaq, and fair treatment of the spouse is warranted.  As Muhammad Ali Syed writes, 

     There is no mention in the history of Islam about the practice of Triple Talaq in 

     one sitting during the time of the Prophet. According to Nesai (one of the 

     collectors of the six Sahihs), the Prophet became extremely angry when he was 

     told of a Muslim who had divorced his wife thrice in one sitting and the Prophet 

     said: ‘You make fun of Allah’s Book and I am still there among you.’  This 

     Hadith does not say the Prophet accepted a triple Talaq in one sitting while 

     condemning such a method.
 

     If the Prophet did not condone such behavior, how did Triple Talaq become a normal practice in Islamic culture?  According to Syed, the four main schools of Sunni thought changed their attitudes over the use of Triple Talaq several times throughout history—those that accepted and agreed with the practice, and those that disagreed with it.  Both Hanifah and Malik considered the use of Triple Talaq as impermissible, or Talaq al-bidah.  Although they both felt this type of divorce was not permissible, once the divorce was pronounced as a Triple Talaq in one sitting, it would be a valid, irrevocable, and an effective Talaq.  However, Hanbal felt that the pronouncement of Triple Talaq in one sitting was not justifiable according to the Qur’an and held no validity when pronounced by the husband to his wife.  Shafii was the only jurist that agreed that Triple Talaq in one sitting was justified, citing that it was sanctioned in the Qur’an.
  

     The Sunni schools of thought also debated over Hadiths on the subject of Triple Talaq.  Interestingly enough, the same dilemma over interpretation is found with the Hadith and Syed calls the Hadith (7/129) used above to prove the use of Triple Talaq as unwarranted, and as a weak, inauthentic Hadith.  Even more interesting is that this Hadith was used by another modern scholar to prove that Triple Talaq was actually justified in one sitting.  

     Among modern Islamic jurists, Maulana Maudoodi (1987) tried to justify the 

     validity of the triple talaq in one sitting on the basis of a very weak Hadith. 

     According to this inauthentic Hadith, the Prophet is alleged to have declared in a 

     conversation with [the father of] Abdullah Ibne Umar that the triple talaq 

     pronounced in one sitting, although sinful, was irrevocable.

(For more information on Marriage, Divorce and many other subjects in the Qur’an, visit these websites:

http://www.usc.edu/dept/MSA/
http://etext.lib.virginia.edu/toc/modeng/public/HolKora.html
For the Hadith, visit these websites:
http://www.tanzeem.org/resources/hadith/index.htm
http://www.usc.edu/dept/MSA/reference/searchhadith.html
     Clearly, not only are women in India dealing with civil law and Islamic Law, but the differing opinions that stem from the tradition itself are completely contradictory and absolutely confusing.  These opinions, stemming from Fatwas, (a Fatwa is a legal opinion within the practice of Islamic Law), that are issued over the subject of Triple Talaq have, over the years, changed drastically.  It is claimed that the Qur’an is the top source of law in Islam, and yet, no where does the Qur’an state that Triple Talaq is warranted.  However, fatwas have been issued by such organizations such as the All India Muslim Personal Law Board that have complicated the issue further by the issuance of such fatwas that consistently change and confuse the Muslim community in India. 

Future Prospects

     Is there anyone trying to change this practice in India to bring more rights to Muslim women?  News from India on Triple Talaq is varied and at times inadequate.  Articles dating from May 4, 2005 to November 9, 2005 from various sources in India have mottled stories.  In an article from www.alt.muslim entitled, A New Divorce Code for Women in India’s Nikanama,
 it tells of an attempted “ban” put into place.  This new “ban” was really a set of new guidelines that are supposed to help alleviate women’s worries and give them more rights when it comes to divorce.  However, in actuality, this new set of guidelines is voluntary—meaning that the Muslim communities can acknowledge the new guidelines, or not.  As the article states, one of the biggest challenges is educating the women and getting the word out to them, in the many rural villages of India, along with the fact that there are not enough resources to notify women of these new guidelines.  Another article in June of 2004 is somewhat misleading.  From the Times of India Online, and a headline that reads, Muslim Board to divorce ‘triple talaq,’
 the article boldly states that Triple Talaq was to be banned completely and that a return to the prescribed use of Talaq as sanctioned in the Qur’an was preferred.  According to this article, the AIMPLB has been working on banning the practice of Triple Talaq since 2001, but made several changes to the draft, along with having to receive final approval from all the board members.  

     In my communications about the use of Triple Talaq with several people in India, from various organizations, as of January 2006, no changes have been ratified in the use of Triple Talaq in India.  (Note: For the protection of the individuals I have communicated with, I am not listing names, but only listing the organizations.)  From the Indialawoffices.com, I received this email.  “No laws have been made banning the use of triple talaq as a mode of divorce by Muslim males.  There has been some discussion amongst the Muslim Personal Law Board about banning the same, however nothing has been done so far.  The position remains as before and triple talaq is an accepted position of divorce.”
  

(For more information or if you need legal advice on issues pertaining to Triple Talaq in India, go to www.helplinelaw.com)
One question that I tried to have answered is how many women are actually Triple Talaqed each year, and if there are any estimates as to how many women in the last ten years have been Triple Talaqed by their husbands.  To my dismay, I found out from someone at the organization Awaz-e-Niswan, which is a women's organization that aids Muslim women in India, that there is no data, nor are there any sort of solid figures regarding divorced women in India and how many women have suffered this fate.
  Clearly, this inadequacy in measurement insures the issue will not receive the legislative attention it deserves, and this must be corrected.  
     In one very important side note, with all of the debate on the use of Triple Talaq, the arguing has caused a very large rift amongst the Sunni and Shi’i population in India.  Of the over 145,000,000 Muslims in India today, approximately 20,000,000 are Shi’i Muslims.
  With the proposition of the new guidelines by the AIMPLB, many Shi’i Muslims are angry as they feel the board is exercising power that they do not have, or that the new laws are more beneficial to the Sunni population, and do not even recognize the Shi’i population.  In actuality, Shi’i Muslims assert that they do not necessarily practice Triple Talaq in the first place.  Yasoob Abbas, General Secretary of the Shia National Front stated, “Why should we be identified with people who hold retarded views on important issues concerning community?  We follow rational practices on issues like divorce, family planning, etc.”  Nevertheless, because of the rift, many in the Shi’i community have moved away and have formed a new board, aptly called the All India Shia Personal Law Board.
 

     Brinda Karat, General Secretary of the All India Democratic Women’s Association writes on Violence against women in India.  In her report through Peacewomen.org she concludes that the use of Triple Talaq by men is a form of violence against Muslim women.  She states that the use of Triple Talaq is out of control, and that as many Muslim women who have been Triple Talaqed come to her organization seeking assistance, as do the Dalit women.  “We have found through this experience that if there is anything truly secular in India it is the violence against women.”
  She pointedly writes that the use of Triple Talaq as not just a religious issue, and states that India’s system and culture play a very predominate role in this oppression of Muslim women throughout the country.  She also points to communalism as an issue that is exacerbating the problem as well.  Karat feels that educating women on the fact that she has choices is critical—she can go to court, she can negotiate with a local maulvi, or seek help at an organization that works on women’s issues.  The point, Karat feels, is that women do have options.  Karat also feels that one of the keys to successfully ending the use of Triple Talaq is working with all of the organizations that are trying to work out the many, many issues involved in dealing with Triple Talaq, including working with the AIMPLB.  She notes that although this is a religious organization and her organization is secular, they both need to work together to find a solution.  “With religious fundamentalism on the rise and identity-based groupings on the upswing, with aggressive community-driven violence and its retrograde rhetoric vitiating the political atmosphere, we believe it is unethical for the political campaign to victimise the victim, that is, the Muslim woman further … The shoulders of a Muslim woman have always been bent with the plight of her existence.”

     In general, there are some organizations working on the issue of Triple Talaq in India, and articles are written to educate the public, but not enough is occurring to rectify the situation in a timely manner.  The situation cannot be fixed overnight, but the issues raised in this paper are clear and are manageable, with a little bit of effort and a lot of compassion.  

     It seems a daunting task to change a practice that has been observed for centuries, but now it is the time.  More and more Muslim women are victimized every year with Triple Talaq, and with the consistent arguing over what the law is, and who should make the laws, there seems to be no end in sight and therefore nothing changes.  What is important here to remember is that the girls, who are soon to be women and wives, must know their rights and how to exercise them.  It seems education is the only way to do this.  How though, as was acknowledged earlier, can education be carried out in a country as vast as India, and also with so many Muslims living in both the bigger cities and very rural communities?  And furthermore, how do women fight a system that is continually working against them—a system that is so engrained from centuries of historical law that is unfavorable to women’s rights, both religious and civil?  

     If education is going to be approached seriously, then tools need to be established to adapt to the situation.  Assuming all women can read, pamphlets and more newspapers articles are a start—notifying women of their rights in marriage and divorce.  Where there is electricity, radio and television, public announcements would work quite well also.  For the illiterate women, or women who live in rural villages, then it must be up to women’s organizations to get the word out.  There needs to be a system of village informational meetings, as well as door to door canvassing with Muslim women, and/or performing street theatre around the topic.  Along with educating married women, the city schools, the madrasas or even the village schools must educate young Muslim girls on their rights as prescribed in the Qur’an.  Since Triple Talaq is such an issue, there needs to be special recognition of the problem, and at a young age, girls need to be made aware of what is occurring in their country and how they can stop it in the future.  Furthermore, Mothers who have been Triple Talaqed should be enlisted in this campaign at all levels of action.  

     In conclusion, Muslim organizations, such as the AIMPLB and its Shi’i counterpart, where appropriate, must take the initiative to educate Muslim men as to what the Qur’an actually states about divorce and what is allowed within the boundaries of Islamic Law.  There is no room for interpretation when it comes to what the Qur’an prescribes.  As we have read, it is quite forthright and definitive on the issue of marriage and divorce.  Lastly, it is not only up to Muslim women to educate other Muslim women, but all women in India need to unite and educate each other.  This means the Hindu, the Jain, the Sikh, the Buddhist and the Christian women, to name just some.  Solidarity brings about change, change brings about justice, and justice brings about peace.  Women, when united, are empowered, and as Karat said, women need to understand that they have a choice.  
     Triple Talaq leaves women alone, confused and destitute.  This customary practice contributes to the inferiority of women and this is not acceptable and more, Triple Talaq can simply no longer be practiced.  As we read, there are several translations and interpretations of marriage and divorce in both the Qur’an and the Hadith.  While this does not diminish the authenticity of these holy texts, it does clarify that when looking at the rights of Muslim women, these varied translations and interpretations must be acknowledged.  Talaq al-ashan is truly the only proper way a husband can divorce his wife, including the practice of Iddah and it is sanctioned in the Qur’an.  Talaq al-bidah, as we read, is clearly not an acceptable form of divorce and is not mandated by the holy texts, therefore making Triple Talaq an illegitimate form of divorce.  Women’s rights are often, and will continue to be, called into question because of these different translations and interpretations.  It cannot be stated enough that Triple Talaq in one sitting is not sanctioned within Islamic Law—at all.  Therefore, maybe the real question is, if Triple Talaq in one sitting is not sanctioned by the holy texts, then why does it exist at all?    

For more information on the religion of Islam, more stories on Talaq in India and to seek answers to questions about a particular subject in Islam, these websites are helpful:

http://www.irfi.org/index.htm
http://www.irfi.org/articles/articles_151_200/triple__talaq.htm
http://www.indialawinfo.com/bareacts/shariat.html#_Toc521137111
http://jannah.org/
http://www.islamonline.net/English/In_Depth/Doha_Conference/views/05.shtml
http://www.theregister.co.uk/2004/11/01/muslim_email_divorce/
http://www.ishwar.com/islam/holy_quran_(palmer)/sura065.html
http://en.wikipedia.org/wiki/Triple_talaq
http://64.233.161.104/search?q=cache:8w76ZJgolD4J:muslim-Canada.org/divorce.pdf+talaq&hl=en
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